Guidelines for Completing FLSA Exemption Analysis
.

EXEMPTION TESTS GENERAL RULES
· If an employee meets the elements for exemption in the Salary and Salary Basis Tests, the employee must meet all of the duty elements of either the executive, administrative or professional exemptions to be designated exempt.

· Primary duties are defined as those customarily and regularly performed.  Acting as a supervisor in the absence of the supervisor is not considered a primary duty.

· Supervision of student workers should not be considered as directing the work of full-time employees.

· Directing the work of extra-help employees should only be considered if the time worked by the extra-help employees equals that of two full-time equivalents.

· Consulting a manual does not exclude an employee from being exempt.

· Discretion is defined as the employee having the ability to determine how to resolve a business issue choosing from several alternative solutions.
· Education Institution Exemption - Primary duty is performing administrative functions directly related to academic instruction or training in an educational establishment.  Includes department heads, academic counselors or advisors but not admission officers.

Salary:
· The FLSA overtime pay rules do not apply to blue-collar workers.  Non-management production-line workers and non-management employees in maintenance, construction and similar occupations such as carpenter, electricians, mechanics, plumbers, iron workers, craft workers, operating engineers, longshoremen, and other employees who perform  work involving repetitive operations with their hands, physical skill and energy are not exempt no matter how highly paid they are.
· Workers paid a salary below the minimum level are not exempt regardless of job duties.  Look at the total gross salary of an individual.  Do not consider whether the person is full or part-time.  The salary test does not apply to teachers, doctors and lawyers.  The $455 per week translates to $985.83 semimonthly or $1971.66 monthly.  For computer professionals, the salary threshold for exemption is $27.63 per hour.  Some employees of the video and filmmaking industry are exempt regardless of salary. 

Salary Basis:

· Salary is predetermined and the same amount each payperiod; not reduced by quantity or quality or work.

· The employee is paid for the entire week if the employee works any part of the week.

Duties Test – Administrative Exemption
First Element:

Primary duty must be the performance of office or non-manual work directly related to the management or general business operation of the employer or customers.

· Work must be directly related to assisting with the running or servicing of the business.
· Does not include working on a manufacturing production line or selling a product in a retail or service establishment.

· Examples:  Budget work, quality control, marketing, researching, human resources, legal compliance, computer network administration.

Second Element:

Primary duty includes the exercise of discretion and independent judgment with respect of matter of significance.

· Has the authority to formulate, affect, interpret or implement management policies or operating practices.

· Carry out major assignments in conducting the operations of the business.

· Performs work that affects business operation to a substantial degree.

· Examples:  Does the employee have the authority to waive or deviate from established policies and procedures without prior approval; the authority to negotiate and commit the employer on significant matter; provide consultation or expert advice to management; investigate and resolve matters of significance on behalf of the employer; represents the employer in handling complaints, arbitrating disputes or resolving grievances.  Administration exemptions include:  insurance adjusters, financial services, executive assistants, human resource managers, purchasing agents, project leaders.
Duties Test – Executive Exemption
First Element:
Primary duty must be managing the enterprise, or a customarily recognized department or subdivision.

· This may include managers who spend some of their time (less than 50%) in non-executive duties, such as the Assistant Chief Operating Engineer or the Director of a small program with few employees.

Second Element:


The employee must customarily and regularly direct the work of at least two or more other full-time employees or their equivalent.

· May consider the supervision of full-time positions that are currently vacant but anticipate filling in the future.

· Relief manager does not meet the test.

· Does not include the mere scheduling of work of other employees.

Third Element:

The employee has the authority to hire or fire, or the employee’s suggestions and recommendations as to the hiring, firing, promotion or any other change of employment status are given substantial weight.

· This element includes the authority to make suggestions and recommendations to modify another employee’s job duties and/or position descriptions.
Duties Test – Professional Exemption
Under this exemption, an employee must meet all of the duty elements under one of the four major professional categories:

Learned Professional Exemption 
Primary duty must be the performance of work requiring advance knowledge, defined as work which predominantly intellectual in character and which includes work requiring the consistent exercise of discretion and judgment.

· Must be in a field of science or learning

· Must be customarily acquired by a prolonged course of specialized instruction.

· Examples:  RN’s, attorneys, accountant with CPA, medical technologists.

Creative Professional Exemption
Primary duty must be the performance of work requiring invention, imagination, originality or talent in a recognized field of artistic or creative endeavor.
· Invention, imagination and originality or talent distinguish creative professionals from work primarily depending on intelligence diligence and accuracy.

· Includes music, writing, acting and graphic arts.

Teacher Exemption
Primary duty is teaching, tutoring, instructing or lecturing in the activity of imparting knowledge and engaged in this activity in an educational establishment or institution.

· Examples – Professors regardless of rank, lecturers, adjuncts, teachers in the FDC.  Does not include teacher assistants unless they are primarily responsible for classroom instruction.

Computer Employee Exemption

Employee must be employed as a computer systems analysts, computer programmer, software engineer or other similarly skilled worked in the computer field.  Primary duties must consist of:

· Application of systems analysis techniques and procedures.

· Design, development, documentation, analysis, creation, testing or modification of computer systems or programs;

· Design, documentation, testing, creation or modification of computer programs related to machine operating systems.

· Combination of the above

· This exemption does not include the duties usually found in a helpdesk employee.

